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The 1989 Convention on the Rights of the Child (CRC) emphasizes the centrality of the family, culture and
community in the nurturing and socialization of all children, and the responsibility of governments to develop
laws, policies and programs that support families and children to achieve their human potentials, and to be
protected from discrimination, violence, exploitation and other harms. Children requiring protective in-
terventions should be placed in homes within their cultural or community milieu. However, in many countries
protective interventions are not required by policy to enact a child rights approach, nor to ensure that children’s
best interests of are required in case decision-making, and corporal punishment is not outlawed.

In this article we pose the question: How impactful has the CRC been upon the policy and practice in child
protection/welfare systems in Australia, Canada and the USA? We apply a critical comparative lens to examine
how the CRC has been implemented and operationalized in these nations, focusing upon two important Articles:
the best interests principle and corporal punishment. We assess the current state of CYP’s rights and describe and
analyze the extent to which these countries have formally or informally embedded and operationalized the CRC
into their child protection legislations, policies and practices. We compare and contrast these nation’s protective
system achievements using publicly available sources of analysis and commentary. We examine the ways in
which the CRC plays a transformative role in child welfare systems and its potential to be a greater force for
much needed system change.

1. Introduction since been ratified by all nations except the USA. Having ratified the

CRC, nations are obliged to respect and protect the rights of all children

The United Nations General Assembly (1989) Convention on the
Rights of the Child (CRC) was a landmark statement of children’s po-
sition that has impacted law reform globally. This paper examines how
important Articles of the United Nations’ (UN) CRC have since its
inception affected the policies and practices of the child welfare systems
in three developed nations: Australia, Canada and the USA. In November
1989 Member States of the UN General Assembly unanimously adopted
the CRC, thereby replacing its predecessor the 1959 Declaration of the
Rights of the Child (Child Rights International Network, 2019). It has

within their jurisdiction. The centrality of the family, culture and com-
munity in the nurturing and socialization of all children and young
people (CYP) is emphasized (Lundy, 2014; Melton, 2010). Also included
is the responsibility of governments to develop laws, policies and pro-
grams that support families and CYP to achieve their human potentials,
and for their protection from discrimination, violence, exploitation and
other harms.

Critically, CYP are seen as rights-holders “entitled to human rights
and fundamental freedoms as any other human being is” (Liefaard &
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Sloth-Neilsen, 2016, p. 1). Yet, human rights law acknowledges minimal
norms of action and basic protections that regulate the conduct of
governments, rather than individuals (Melton, 2010). That is, the CRC is
concerned with ensuring that the fabric of society and its institutions
recognize CYP as essential and equal participants of that society, albeit
with particular needs and requirements during their childhood. To
achieve this the CRC has 54 Articles covering a diverse array of princi-
ples and aspects central to CYP’s identity, development, culture,
connection, health and wellbeing. Notably, Australia (1990) and Canada
(1991) have ratified the CRC; the USA has not (Liefaard & Sloth-Neilsen,
2016).

Numerous reasons are given to explain why the USA has not ratified
the CRC. Notably, the United States legal framework strongly protects
parental rights. The Constitution has been interpreted in case law as
granting parents broad authority to make decisions concerning the care
and control of their children without government interference (see
Troxel v. Granville, 530 U.S. 57, 2000). There is political resistance to
international treaties that could be seen as encroaching on parental
authority (Todres, 2006). At the same time, the state retains authority
under the doctrine of parens patriae to intervene when parental decisions
jeopardize a child’s welfare, including in situations involving child
abuse and neglect (Sankaran, 2009). This creates tension between
parental rights and child welfare systems, which embody the state
obligation to protect children. These factors — and numerous others -
contribute to United States’ lawmakers’ ambivalence and resistance
toward ratifying the CRC.

Australia, Canada, and the USA were selected for this comparative
analysis because, as developed nations, they share many structural and
contextual similarities including their Child Welfare Systems’ (CWS)
approaches and, importantly, as the USA has not ratified the CRC there
are differences which allow for critical examination of the influence of
the CRC as both a binding legal framework (in ratifying countries) and a
normative reference point (in non-ratifying contexts) (Skivenes &
Sgrsdal, 2018). Additionally, the inclusion of the USA enables reflection
about the CRC’s influence in child welfare policy more broadly and
helps highlight both the limitations and possibilities of child rights
implementation in the absence of treaty obligations.

In this paper we pose the question: How real has the impact of the
CRC been upon the common policy and practice in CWS in Australia,
Canada and the USA? A critical lens is focused upon two important ar-
ticles: The best interests of the child principle (Article 3) and children’s
rights to protection from corporal punishment (Article 19). When
comparing national systems, it is important to describe and appreciate
the overall characteristics of each nation’s institutional context
including its people, cultures, history, institutional arrangements and
laws (Parton, 2017, 2022). We describe and analyze the extent to which
these countries have embedded and operationalized these two CRC Ar-
ticles into their child protection legislations, policies and practices. We
then compare and contrast these nation’s successes and limitations over
the past decade using publicly available sources of analysis and com-
mentary; namely the submissions and reports of the UN Committee on
the Rights of the Child (hereafter the UN Committee) concerning
Australia and Canada as well as academic research and grey literature
from non-government and not-for-profit agencies with particular inter-
est in the rights of children.

2. The national contexts

Each of these democratic nations have a national government and
state/provincial/territorial governments and are well-developed, weal-
thy and pluralist, have aging populations and a British colonial past with
populations of dispossessed Indigenous peoples, and a history of rule of
law. Significant sections of their populations are poor. Neo-liberal policy
frameworks and market-based systems dominate (McDonald et al.,
2003), and each takes a child protection approach (Cameron & Frey-
mond, 2006), rather than the family service approach or focus on
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prevention of abuse.
2.1. Australia

Approximately 22.1 % of Australia’s 27 million residents are aged
less than 18 years (ABS, 2020), around 29 % of residents were born
overseas, and 22 % have a parent born overseas (ABS, 2022). Indigenous
Australians, Aboriginal and Torres Strait Islander peoples who are the
world’s longest living continuous culture, comprise 3.2 % of the popu-
lation (ABS, 2022). However, 5.4 % of children aged less than 15 years
are Indigenous, and their younger age structure compared to others
reflects higher fertility rates and higher mortality rates than the
Non-Indigenous population (ABS, 2018). Indigenous Australians
continue to be significantly disadvantaged across a broad range of
economic, health, welfare and educational outcomes (AIHW, 2021a;
Productivity Commission, 2021) despite national policies to address
these disparities (Productivity Commission, 2020).

Australia’s national government is responsible for nation-wide pro-
grams and primary funding of the six state and two territory govern-
ments that are responsible for the bulk of service delivery in health,
education and welfare. The national government mostly funds family
and individual support programs delivered by the state/territory CWS
and an array of non-government organizations (NGOs) and for-profit
agencies. Every jurisdiction’s legislation and policy frameworks
emphasize the best interests principle in case decision-making (AIFS,
2022), and case management, mandatory reporting, and investigation of
reports of significant harm are proceduralized (Lonne et al., 2021).
Placements into the out-of-home care (OOHC) system are dominated by
NGOs. Between 2016-17 and 2020-21, notifications (reports of alleged
maltreatment) of CYP across Australia increased by 40 % (AIHW, 2022).
Nationally, 54 % of CYP in OOHC are in relative/kinship care, 37 % in
foster care, with 7 % in residential care, due to their “complex needs”
(ATHW, 2021Db). “At June 30, 2021, more than 46,200 children (were) in
OOHC, a 7.3 % increase from June 30, 2017” (AITHW, 2022).

There is significant disproportionality of Indigenous CYP in child
protection reports, investigations and OOHC services. For example,
Indigenous CYP on care orders increased from about 19,700 in 2017 to
about 24,200 in 2021-22.8 % in 5 years (AITHW, 2022). As of June 2020,
Indigenous CYP in OOHC were 11 times the rate for non-Indigenous
counterparts (56 per 1000 children) (AIHW, 2021b). This increasing
disproportionality is multilayered (AIHW, 2022), and stems from factors
including intergenerational impacts of colonization, systemic racism,
and marginalization (Duthie et al., 2019; Lonne et al., 2020).

Scores of judicial inquiries have occurred over the past 30 years into
flawed investigation practices, failures in preventing serious harms, and
scandals and tragedies in the OOHC system such as significant abuse and
poor outcomes for CYP (Lonne et al., 2013). Considerable media and
political attention has highlighted a CWS in crisis leading to ongoing
workforce problems such as recruitment, retention and inadequate staff
training (Russ et al., 2022). These systemic failures served as catalysts
for significant policy, program and institutional reform agendas to
provide timely and accessible help to CYP and families (Lonne & Parton,
2014). The national and state/territory governments initiated the Na-
tional Framework for Protecting Australia’s Children that outlined pri-
ority areas and the need for public health prevention approaches to
reduce child abuse and neglect (COAG, 2009; Commonwealth of
Australia, 2021), but these initiatives have not yet reduced the rates of
CYP in the care system, particularly Indigenous CYP.

2.2. Canada

Canada is the second-largest country in the world by total area
(Statistics Canada, 2018) and comprises 13 distinct geographical re-
gions, including 10 provinces and three territories. In Canada, health
services and social protections are universal (e.g., universal health care),
largely like the Australian system, and in contrast to the USA which
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relies primarily on private systems with limited targeted public sup-
ports. Most of Canada’s over 41 million people (Statistics Canada, 2024)
reside within 160 km (100 miles) of its southern border with the USA, in
urban settings, and nearly 60 % live in two provinces — Ontario and
Quebec (Statistics Canada, 2017). Canada’s population is changing
dramatically and aging, with a growing proportion of seniors compared
to children (Statistics Canada, 2022a) which has impacts on social and
healthcare provision and resource allocation. More recently, interna-
tional migration has driven Canada’s growth; over 20 % of the popu-
lation is foreign-born individuals (Statistics Canada, 2022b).
Approximately 5 % of the population (1,807,250) identifies as First
Nations, Métis and Inuit (FNMI) and this population represents the
fastest growing and youngest proportion of the Canadian population.

The contemporary Canadian CWS is organized and governed by the
13 provinces and territories and Indigenous child welfare organizations
(Trocmé et al., 2019), with differing jurisdictional models based on
legislation and funding procedures including some by the federal gov-
ernment. The system follows a dual mandate model that focuses on both
the protection of CYP from immediate harm and supporting the devel-
opment and wellbeing of CYP living in difficult circumstances (Fallon
etal., 2017; Trocmé et al., 2014, 2019). This framework primarily takes
a child-protection, rather than family prevention and support focus.
Over the past 15 years, the mandates of various child-serving agencies
have expanded, and as a result, so have the number of investigations
related to CYP’s exposure to intimate partner violence and risk of harm
assessments (Fallon et al., 2023).

FNIM CYP are 7.7 % of the population of children under the age of 14
yet are overrepresented and account for 14,970 out of 28,665 (52.2 %)
of those in OOHC (Fallon et al., 2021; Government of Canada, 2023). In
the province of Manitoba, close to 90 % of CYP in OOHC are Indigenous
(Government of Manitoba, Manitoba Families, 2021). Today, FNIM CYP
represent over 85 % of CYP and families involved with the CWS, pri-
marily from neglect (Fallon et al., 2021). The recent Canadian Incidence
Study of Reported Child Abuse and Neglect (CIS) (Fallon et al., 2023)
reported that over a 20-year period the rates of investigations of con-
cerns increased 125 %, while the family services for those being inves-
tigated had not increased. Yet, cases classified as in need of urgent
protection substantially decreased (28 % in 2008 vs. 10 % in 2019);
often associated with family-level challenges, including stress and lack
of support, yet not documented physical harm to the CYP.

The system is very complex and inequitable for FNMI families living
on and off reserve. For families living on reserve, delivery of child
welfare services is dependent on delegation of authority by the prov-
inces and territories, whereas First Nations Child and Family Services
agencies are funded and responsible for providing comparable care and
services on reserve (Bennett, 2016). Generally, there are five jurisdic-
tional models for the delivery of child welfare services for First Nations
agencies that differ based on the level of involvement and shared re-
sponsibility of the provincial/territorial agency. These include a dele-
gated model, a Pre-Mandated Child and Family Services model, a
Tripartite Model, and a self-government model (Bennett, 2016); the
delegated model being the most common arrangement. The delegation
can take the form of full delegation (operating with full child protection
and prevention authority), also known as fully mandated agencies or
partial delegation (operating with partial delegation to provide support
and prevention services to families whilst the provincial CWS provides
child protection services) (Blackstock et al., 2007).

The Truth and Reconciliation Commission of Canada (2015a) in its
final report included 94 Calls to Action and issued calls to reform the
CWS including for the federal, provincial, territorial, and Indigenous
governments to take responsibility including annual reports on Indige-
nous CYP in care; along with increased resources for family support and
preservation, acknowledging the devastating impact of residential
schools, increased competency-based training to include
community-based healing interventions, implementing
culturally-informed parenting supports and devolving power within

Child Protection and Practice 8 (2026) 100270

Indigenous child welfare settings (Caldwell & Sinha, 2020). Further-
more, in 2019, the Canadian Human Rights Tribunal ruled that the
restrictive funding and administration of on-reserve child welfare ser-
vices constituted discrimination against Indigenous CYP (Caldwell &
Sinha, 2020; First Nations Child and Family Caring Society of Canada
et al. v. Attorney General of Canada: 2016 CHRT 2). This ruling resulted
in increased funding and more prevention supports, mental health ser-
vices, intake and assessment, governance, infrastructure, and higher
staff salaries for Indigenous child welfare agencies (Caldwell & Sinha,
2020; First Nations Child and Family Caring Society of Government of
Canada, 2019). In October 2023, the Federal Court of Canada approved
a $23.34 billion settlement agreement to compensate First Nations CYP
and their families who were subjected to discriminatory child welfare
practices and reflects the harms that FNMI children and their families
have long suffered, including family separations and the denial of life
saving and life wellness services (First Nations Child and Family Caring
Society, 2023).

Acknowledgment and recognition of the inequitable and discrimi-
natory child welfare practices that led to devastating outcomes for First
Nations children and families was the catalyst for the introduction of the
federal Bill C-92, An Act respecting First Nations, Inuit and Metis Children,
Youth and Families (Government of Canada, 2019). It represents a sig-
nificant step towards decolonization and reconciliation of child welfare
in Canada through a fundamental shift in the approach to child and
family services for FNMI Peoples in Canada and affirms Indigenous
jurisdiction over child and family services. It recognizes that First Na-
tions communities have the inherent right to make decisions about their
CYP’s wellbeing, and that Indigenous laws, customs, and practices
should be respected and incorporated into child and family service
decision-making and service provision. Notably, the Act centers the
notion of the best interests of the child as a primary consideration in all
decisions regarding child and family services, and centers the impor-
tance of implementing culturally-informed, family- and
community-centered services to promote child and family well-being.

2.3. The United States of America (USA)

The USA is a powerful nation economically, militarily and politically,
having the largest gross domestic product (World Bank, 2021) but a
relatively high level of poverty (World Bank, 2019) at 11.6 % of the
population in 2021 (Creamer et al., 2022). There is considerable ethnic
and cultural diversity within the USA About 19 % of the 331 million
population is Hispanic or Latino, 14 % is African American, 2 % is
Indigenous and 14 % are foreign-born. Roughly 22 % of the population
is under age 18 years (United States Census Bureau, 2022).

The Child Abuse Prevention and Treatment Act (CAPTA) (United
States Congress, 2010), amended by the CAPTA Reauthorization Act of
2010 (P.L. 111320), is the major federal legislation that established the
modern CWS. CAPTA authorized federal funding for child welfare
investigation and reporting in all USA states, which have responsibility
for protecting children and providing family support. “The USA child
welfare system can be classified as having a narrower focus than most
other countries in terms of its emphasis on child safety and protection”
(Slack & Paul, 2017, p. 404). For example, other CWS such as in Canada
and Australia provide preventive services and intervention programs to
families (Commonwealth of Australia, 2021; Trocmé et al., 2014). In
contrast, the USA CWS is criticized as being largely reactive and center
on substantiating abuse or neglect and enforcing compliance with child
safety standards, with systems that tend to prioritize risk assessment and
removal decisions over prevention services (Font & Gershoff, 2020;
Slack & Paul, 2017). Additionally, the system’s emphasis on surveillance
and compliance can undermine trust between families and service pro-
viders, potentially deterring families from seeking help (Fong, 2020).
The Family First Prevention Services Act (FFPSA), enacted in 2018, al-
lows USA states to use federal funds for evidence-based services,
including mental health treatment, substance use programs, and



B. Lonne et al.

in-home parenting support, to prevent children from entering foster care
(United States Congress, 2018).

The USA system includes universal mandatory reporting laws for
professionals who work with CYP (Slack & Paul, 2017, p. 407). Out-
comes of child welfare involvement can include services such as family
supports, sometimes through differential responses (Merkel-Holguin
et al., 2019), but investigation and placement in OOHC for CYP is un-
dertaken by child protection services at state and county levels. The USA
system has been critiqued for not focusing on the welfare of CYP but,
rather, on the limited perspective of protection from serious maltreat-
ment (Font & Gershoff, 2020; Slack & Paul, 2017). The USA system lacks
an orientation to child wellbeing and helping children thrive. While the
FFPSA provides services to CYP and families to avoid OOHC, and pro-
vides families with greater access to evidence-based child maltreatment
prevention services, it is too early to determine whether the FFPSA has
contributed to broader shifts in the approach to child welfare. In addi-
tion, the Administration for Children & Families (2023b) recently
released guidance to states to enhance supports to LGBTQI + CYP,
enhance supports to relatives providing kinship care foster placements,
and expand access to legal representation for CYP and families involved
in the CWS.

Earlier child welfare policy efforts included the Indian Child Welfare
Act (ICWA) of 1977 (25 U.S. C. 1902), which was a response to the
continued removal of American Indian CYP from their reservation
communities. For generations, American Indian CYP had been forcibly
removed from their families to boarding schools, for the purposes of
“assimilating them into mainstream American society” (The Children’s
Bureau, 2013, p. 155). The CWS has been seen as a continuation of
systems of family separation, through the removal of CYP from their
families and communities via OOHC placements. ICWA set forth legal
obligations " ... to protect the best interest of Indian Children and to
promote the stability and security of Indian tribes and families by the
establishment of minimum Federal standards for the removal of Indian
children and placement of such children in homes which will reflect the
unique values of Indian culture ...” (United States Congress, 1978,
Section § 23.3). ICWA outlines legal obligations to ensure that American
Indian CYP are provided with culturally appropriate services and care
including OOHC placements that meet ICWA standards. Furthermore,
tribes must be notified of such placements and be provided with an
opportunity to care for the CYP in the tribal setting.

Current critiques of the USA system include the disproportionate
representation of race and ethnic minority children in the CWS. For
example, Indigenous children have the highest rates in the nation for
entering care (Tajima et al., 2022; United States Department of Health &
Human Services, 2023a) and African-American children are also
disproportionately represented in the CWS (Barth et al., 2022; Wald,
2022). The upEND movement argues that because of the dispropor-
tionate harm caused to race and ethnic minority CYP and their families,
particularly the high rates of removal of minority CYP from their fam-
ilies via OOHC, the abolition of the CWS is required (Detlaff et al., 2020).
“Ending this harm [foster care] will only be achieved when the forcible
surveillance and separation of children from their parents is no longer
viewed as an acceptable form of intervention” (Detlaff et al., 2020, p.
500).

3. Key CRC rights of children

In this section we describe and analyze the three countries’ situations
with respect to important CRC Articles, and critically examine how they
are used within the legislative, policy and practice frameworks of the
institutions holding primary responsibility for the protection of CYP.
Contrary to some viewpoints, the CRC does not pit children’s rights
against their parent’s rights or those of others, the universality of human
rights being a key principle for all persons, and one which is grounded in
moral philosophy (Melton, 2010). CYP’s rights are constructed as
identical with those of all other persons, and the CRC emphasizes the

Child Protection and Practice 8 (2026) 100270

deeply relational connections that they have with family, culture and
community, upon which their socialization depends (Melton, 2010).
Obligations are placed upon adults in positions of authority to respect
the rights of CYP to act in ways that further their ongoing social and
cultural development, whilst also recognizing their needs and vulnera-
bilities as minors. The important Articles examined here are critical to
the protection of CYP in contact with CWS who exercise the legal power
of the state, and obligations to protect CYP from significant maltreat-
ment. These responsibilities are acknowledged through the act of rati-
fication of the CRC by States Parties. The UN oversees the CRC’s
implementation through its UN Committee which periodically examines
States’ Parties that have ratified the CRC.

3.1. Best interests of the child

Article 3.1 states that “in all actions concerning children, whether
undertaken by public or private social welfare institutions, courts of law,
administrative authorities or legislative bodies, the best interests of
the child shall be a primary consideration (emphasis added)”; the
best interests principle is also found in a further five Articles and is a core
principle that has been incorporated into many countries CYP laws and
policies. Yet, its policy inclusion requires embedding the CRC rights
framework within practice that utilizes a child-rights approach whereby
due weight is given to CYP’s views and that their age and maturity are
relevant in the decision-making process as well as their participation
(Schmahl, 2021, p. 22). States’ Parties obligations relate to all actions
concerning CYP taken by courts and CWS agencies and partners. CYP’s
best interests must be considered and also embedded into
decision-making processes, with parents retaining a key responsibility
for the determination of what is in CYP’s best interests (Schmahl, 2021).
Yet, despite the processes of assessment and decision-making being
central, vagueness and indeterminacy remain concerning exactly how
CYP’s best interests are perceived and understood. Subjective evalua-
tions by parents, communities and authorities abound, influenced by
their particular social, cultural, political and religious beliefs and
various perspectives balance the needs of CYP differently.

CYP’s best interests are contestable and contested. Best interests
decision-making should not be seen as immutable and beyond challenge
but instead as a viewpoint or perspective that needs to be interpreted
relative to the other rights within the CRC as well as the rights of others;
decisions must be justified as being reasonable and appropriate in light
of the specific circumstances (Ainsworth, 2021; Lonne et al., 2016).
Some critics contend that the principle is not determinant and has been
misused in practice to become a decision-making process that excludes
the participation of CYP and their families, apportions blame, and by-
passes critical structural factors at play such as poverty (Ainsworth,
2021; Hansen & Ainsworth, 2009, 2011). Others have argued that the
principle is powerful because it establishes intervention thresholds and
is an ideal and standard of reasonableness that has everyday applica-
bility to guide protective actions by incorporating ethical and legal
considerations (Kopelman, 1997). Indeed, the UN Committee (2013) has
outlined elements to be taken into account when assessing the best in-
terests of a child including the child’s views, their identity characteris-
tics, the need to preserve their family environment and maintaining
their relationships with the child, as well as the care, protection and
safety of the child. Hence, the processes and approaches used to deter-
mine the best interests of CYP are a critical factor in ethically using
power, exercising authority and appropriately implementing their rights
into practice (Lonne et al., 2016) and thereby operates at broader
principle/policy levels and also in very practical applications.

3.1.1. Australia

CYP’s best interests are contained within all Australian jurisdiction’s
protective legislation as a key principle (AIFS, 2022; Health and Human
Services, 2020). However, the UN Committee’s 2012 report (p. 8) noted
its concern that “the principle of the best interests of the child is not
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widely known, appropriately integrated and consistently applied in all
legislative, administrative and judicial proceedings and in policies,
programmes and projects relevant to and with an impact on children”. It
urged Australia “to develop procedures and criteria to provide guidance
for determining the best interests of the child in every area” and further
to specify “the criteria used in the individual assessment of the best in-
terests of the child” (2012, p. 8).

The Australian Government’s 2018 submission to the UN Committee
noted that the best interests principle was contained in all states’/-
territories’ laws, outlined the growing resources provided for CWS and
asserted that OOHC was a last resort and that agencies worked collab-
oratively “to ensure children’s wellbeing is upheld” (p. 18). The sub-
mission did not identify weaknesses or deficiencies in the efforts of the
Australian Government (Tobin, 2021, p. 12). However, submissions by
other organizations reiterated ongoing concerns about these same is-
sues. For example, the Australian Child Rights Taskforce - UNICEF
(2018) submission highlighted that the best interests principle was
inadequately understood and inconsistently applied, and cited
increasing rates of removal of Indigenous CYP, and inadequate pre-
vention and intensive support services (pp. 15-16). They also cited
research that indicated practice frameworks contained inadequate in-
formation on all core domains including the child’s best interests. None
of the states/territories’ frameworks reported having consulted with
CYP and the principle was neither embedded nor interpreted evenly or
consistently (2018, p. 30). Their submission argued that the need for
OOHC placements far outweighed the capacity of the CWS and resulted
in placement decisions often being based on availability rather than a
need to ensure children’s safety, care and development (p. 30).

The UN Committee’s (2019, p. 5) Concluding Observations report
recommended that Australia:

(a) “Ensure that procedures and criteria guiding all relevant persons
in authority for determining the best interests of the child and for
giving it due weight as a primary consideration are coherent and
consistently applied throughout the State party;

(b) Make publicly available all judicial and administrative judgments
and decisions regarding children, specifying the criteria used in
the individual assessment of the best interests of the child”.

The subsequent Australian National Children’s Commissioner’s
(2019) report noted that best interests issues were found with respect to
CYP in situations outside of child protection. Curiously, apart from
Indigenous CYP experiencing family violence and in the OOHC system,
there was no specific assessment of CYP’s contact with the CWS such as
was highlighted by the Australian Child Rights Taskforce (2018).
Overall, much work remains to be done to embed nationally the best
interests principle into the child protection policy and practice and
thereby to effectively operationalize it (Tobin, 2021).

3.1.2. Canada

Despite Canada’s 1991 ratification of the CRC, evidence of CYP’s
rights principles in its provincial/territorial child protection legislation
is minimal: recent analysis by the authors found that only four of the 13
jurisdictions make a specific reference to the CRC. Moreover, only 10 of
the 13 jurisdictions have independent representation for CYP via an
ombudsperson, representative or child advocate (see Article 12(2)). The
UN Committee’s 2012 examination of Canada noted that the best in-
terests principle was not widely known and was inconsistently applied.
It recommended developing procedures for determining CYP’s best in-
terests of the child and specific criteria for its application to all
decision-making (Canadian Bar Association, 2020). Their 5th-6th peri-
odic review was delayed following the TRC’s (2015b) final report that
chronicled the scope and scale of abuses of Indigenous CYP within the
residential school system and associated intergenerational trauma and
cultural destruction. The Committee focused upon the TRC findings and
the issues facing Indigenous CYP, families and communities, including
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discrimination, disappearances and murders of Indigenous girls and
women. Many submissions were critical concerning the best interests
principle (e.g. Canadian Bar Association, 2020; Canadian Coalition for
the Rights of Children, 2020), including:

a) It should be included in all legislation, court decisions, and policy
decisions affecting children;

b) Children were treated inequitably concerning legal recognition of
their rights, due process, and having their views and best interests
considered in decision-making;

¢) Provincial child welfare legislation was quite inconsistent in having
and utilizing the principle;

d) Guidance on determining the best interests principle should be
widely distributed along with education in its application; and

e) Progress in application of the principle since the previous UN Com-
mittee report was limited.

The UN Committee’s 2022 Concluding Observations report recom-
mended consistent with these submissions and specifically mentioned
the need to “ensure adequate safeguards and clear criteria, based on the
needs as well as best interests of the child, for determining whether a
child should be placed in alternative care” (p. 9). Like Australia, the UN
Committee gave recommendations concerning properly implementing
the best interests principle in ways far broader than just the CWS such as
for refugee, child justice and education programs. The Committee reit-
erated for Canada to “develop a comprehensive law on children’s rights
at the federal level in line with the principles and provisions of the
Convention and ensure the equal implementation of its laws throughout
the country” (2022, p. 2). There were also many recommendations
concerning public and professional education programs needed to alert
people to the CRC and its implications for the safety, health and well-
being of CYP.

3.1.3. The USA

The longstanding best interests legal principle is widely cited and
applied in law to USA child welfare decision-making. Yet it has no
commonly accepted definition, and since the USA has not ratified the
CRC, the best interests principles (e.g. it is a “primary consideration”)
arguably do not guide USA child welfare law and practices to the extent
that they do in those countries that have ratified it. Within this context,
one major tension is the extent to which the best interest principle allows
CYP’s wellbeing to take priority over parents’ rights. Font and Gershoff
(2020) argued that USA law prioritizes the rights of the parent over
those of the child. In Reno v. Flores, Supreme Court Justice Antonin
Scalia, ruled that “the ‘best interests of the child’ is not the legal standard
that governs parents’ or guardians’ exercise of their custody: So long as
certain minimum requirements of child care are met, the interests of the
child may be subordinated to the interests of other children, or indeed
even to the interests of the parents or guardians themselves.” (Quoted in
Font & Gershoff, 2020, p. 23). Children’s protections are viewed from
the perspectives of “the parent and it is often their (i.e., parents’) rights
that are the major concern” (Polonko et al., 2016, p. 31).

When a CYP is placed in OOHC, they often become a ward of the
state. Thus, the state can exercise discretion in terms of acting in the best
interests of the child, and this standard encompasses several core prin-
ciples that provide guidance for CWS decision-making, particularly for
CYP in OOHC (Article 18(1)). Major tenets of the principles include,
broadly, ensuring the child’s safety from abuse and neglect (Article 19).
When this standard is not met, and USA CWS are involved, they first
prioritize family preservation and reunification; and when family pres-
ervation and reunification is not possible, maintaining connections to
family, siblings, tribe and culture (Article 8). This may be through
placements with kin or within the community or tribal setting, and in
addition, maintaining stability and permanency in living situations,
preferably with kin or sibling-based placements, or through adoption
when reunification with the parent is not possible (Article 21).
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Interventions to ensure the best interests of the CYP in this context can
include intervention to retain and support high quality OOHC place-
ments, moving children to permanency through adoption or reunifica-
tion as quickly as possible, and, as suggested by Font and Gershoff
(2020), an enhanced focus on promoting CYP’s wellbeing rather than
the current system focus on legalistic interpretation of physical safety, or
‘imminent risk of harm’. An additional consideration in federal policy is
for CYP in OOHC to remain in geographical proximity with the com-
munity from which they were removed. Another consideration is that of
‘child voice’ or eliciting and considering their perspective (Article 12).

Yet, despite the stated preferences of the CWS to promote the best
interests of the CYP, there is evidence suggesting that the implementa-
tion of best interest practices is often limited (Font & Gershoff, 2020;
Haarberg, 2024). For example, legal representation is applied only in a
very small number of child welfare cases. However, the United States
Administration for Children and Families (2023b) issued new guidance
that greatly expanded mechanisms and support for their independent
legal representation of youth and families in OOHC or at risk of being so.
Furthermore, there are other interventions intended to promote the best
interests of the CYP, such as guardian ad litem and Court Appointed
Special Advocates (CASAs) who are utilized in some jurisdictions to
promote CYP’s interests in child welfare decision-making (Font &
Gershoff, 2020). These individuals are utilized as outside experts to
assess child welfare cases and to help inform decision-making, for
example, identifying what type of placement might best meet a CYP’s
current developmental needs.

Despite the USA not ratifying the CRC, the best interests principle in
CWS decision-making remains a broad influence. However, while the
language of best interests is sometimes invoked in USA child welfare law,
the application of principle is quite limited in the USA context as prac-
tice is more often aligned with a focus on maintaining parental rights
rather than on uplifting CYP’s rights and challenging “adult oppression
of children or adult privilege, particularly as it relates to parents and the
family,” (Polonko et al., 2016, p. 30). Zermatten (2010) described three
elements undergirding this principle. First, it is a rule of procedure.
When decisions are made regarding a child or group of children, the
decision-making process must consider the “impacts of the decision
(positive or negative) on the child/children concerned,” (p. 485). Sec-
ond, the principle is the foundation for a substantive right, or “the
guarantee that this principle will be applied whenever a decision is to be
taken concerning a child or a group of children, or the right of the child
to have his/her best interests assessed,” (Zermatten, 2010, p. 485).
Finally, “... the best interests of the child is a fundamental, interpre-
tive legal principle, developed to limit the unchecked power over
children by adults ...” (Zermatten, 2010, p. 485;UN Committee, 2013).

While in the USA CWS, best interest language guides decision-
making procedure, there is little evidence supporting assertions that
this principle is the foundation for a substantive right for CYP; more
often, USA law prioritizes the rights of the parent first. When best in-
terest principles are applied, “the language of ‘best interests of the child’
does not promote consideration of individual children’s unique needs
and circumstances; rather, it reinforces a set of universal social values,”
(Font & Gershoff, 2020, p. 24). Hence, a child rights perspective in the
USA is limited, as evidenced by the failure to ratify the CRC (Cohen
et al., 2019). There is little evidence that best interests principles sub-
stantively guide or inform a ‘fundamental, interpretive legal principle’,
given the tension between parents’ rights and CYP’s rights, clear pre-
cedent in USA law to prioritize parental considerations, and the lack of
focus on assessing, incorporating and recording individual CYP’s best
interests into decision-making.

3.2. Corporal punishment
Article 19 of the CRC states that “States Parties shall take all

appropriate legislative, administrative, social and educational measures
to protect the child from all forms of physical or mental violence, injury
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or abuse, neglect or negligent treatment, maltreatment or exploitation,
including sexual abuse, while in the care of parent(s), legal guardian(s)
or any other person who has the care of the child”. It entails obligations
to establish social programs to provide support to CYP and their families.
The UN Committee has defined corporal and physical punishment as
“any punishment in which physical force is used and intended to cause
some degree of pain or discomfort, however light” (UN Committee,
2007; WHO, 2021). While there is agreement about the unacceptability
of child maltreatment, the issue of corporal punishment is more socially
contentious and contested, perhaps because in many countries major-
ities view spanking as an acceptable parenting practice (Alla, 2021;
Durrant et al., 2020; Lee, 2023; Ward et al., 2023; WHO, 2021). As of
September 2024, 67 countries have legally prohibited corporal punish-
ment in all settings-including the home, and another 26 States have
made a commitment to do so (End Corporal Punishment, 2024).

Clarifying statements by the UN Committee (2007) have addressed
the issue of hitting CYP for punishment and concluded “but interpreta-
tion of a child’s best interests must be consistent with the whole
Convention, including the obligation to protect children from all forms
of violence and the requirement to give due weight to the child’s views;
it cannot be used to justify practices, including corporal punishment and
other forms of cruel or degrading punishment, which conflict with the
child’s human dignity and right to physical integrity” (p. 7, para 26). In
the Committee’s view there is an obligation on states to outlaw corporal
punishment using a variety of legal reforms including criminal law, to
cover all corporal punishment including within the family (p. 10, para
39), although they have argued that this ought not mean that trivial
cases should be prosecuted.

The CRC includes protections for CYP against more normalized forms
of violence including physical punishment. These examples are notable
because they underscore the importance of the CRC in addressing gaps
in local laws that inadequately protect children.

3.2.1. Australia

Australia does not have consistent laws across the nation that pro-
vide for a prohibition of corporal punishment in all settings but, rather,
provides for a limited legal protection in circumstances where it is seen
as reasonable in the circumstances, including within families, schools,
OOHC and youth justice settings in some jurisdictions (Australian
Human Rights Commission, 2019, pp. 111-112). Nonetheless, there are
within the CWS policies that prohibit physical punishment for CYP in
OOHC, and in some jurisdictions there are laws that are in place. The
limited progress in addressing this issue has been put down to the near
universal acceptance of corporal punishment in child rearing in
Australia (Global Initiative to End All Corporal Punishment of Children
& Save the Children Sweden, 2017; Alla, 2021; Durrant et al., 2020). In
2022, End Corporal Punishment noted that the Australian Government
reported to the Committee that “corporal punishment was ‘not accepted
as a social norm in Australia’, but no progress has been made on
enacting a legal prohibition at the federal or state level” (pp. 2-3). Po-
litical will appears to be lacking regarding enacting laws prohibiting
corporal punishment, notwithstanding the recommendation by the UN
Committee (2019a, p. 6) to urge Australia to:

1. “Explicitly prohibit corporal punishment in law in all settings,
including in homes, public and private schools, detention centers and
alternative care settings, and repeal the legal defence of ‘reasonable
chastisement’; and

2. Develop awareness-raising and education campaigns to promote
positive and alternative forms of discipline, and the adverse conse-
quences of corporal punishment”.

Despite evidence from the Australian Child Maltreatment Study of
the prevalence of corporal punishment and its associations with ongoing
mental health issues for CYP (Higgins, 2022) and ongoing advocacy
from Australia’s End Corporal Punishment (2022), there has been a
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glacial effort by governments to strengthen laws. Even with the
numerous state/territory responsibilities regarding child protection and
the Australian Government’s national oversight role for the CRC, slow
progress may well continue.

3.2.2. Canada

The protection of CYP’s rights to not experience corporal punishment
has long been contentious in Canada. Over three decades there have
been several efforts and legal challenges to right the wrongs of main-
taining the legal justification for corporal punishment of CYP that has
caused undeniable historical and contemporary harms to CYP and their
families, most notably for FNIM Peoples. Since its 1991 ratification of
the CRC Canada has made a global commitment to uphold CYP’s rights
by fully implementing its principles in all legislation and policies. Yet
Section 43 of the Canadian Criminal Code, the ‘Spanking Law’, remains
as a legal defense and justification for the use of force against a child
(Durrant, 2023). This is despite several Private Members Bills put forth
to the Canadian Senate and House of Commons to repeal it (Durrant,
2023; Stewart-Tufescu, 2023), including a constitutional challenge of
Section 43 against the Canadian Charter of Rights and Freedoms. In 2004,
in a split 6-3 decision, the Supreme Court of Canada upheld the ruling
that Section 43 was not a violation of the Charter. The Court did,
however, conclude that the definition of corporal punishment was broad
and went on to define the parameters of acceptable corporal punish-
ment. It stipulated that:

a) Corporal punishment could only be used on children older than two
and not yet teenagers;

b) The force must not involve objects or hits to the head;

¢) It must not be degrading, inhumane or harmful;

d) It may only be used on children that were capable of learning from it;
and

e) It must not be done in response to a caregiver’s frustration, loss of
temper or ‘abusive personality’, as examples (Canadian Foundation
for Children, Youth and the Law v. Canada (Attorney General), 2004,
para 40; Durrant et al., 2020).

Due to lengthy parliamentary processes and stalling from conserva-
tive members opposed to repealing Section 43, the majority of the 17
Private Members’ Bills previously introduced in the House of Commons
or the Senate have languished and expired without a vote rather than
being defeated (see Durrant, 2023). Recently, two more Private Mem-
bers’ Bills were before the Canadian parliament; Bill C-273 was before
the House of Commons and Bill S-251 was before the Senate. However,
Prime Minister Trudeau announced his resignation in 2025 and pro-
rogued parliament, calling an election, this essentially extinguished all
bills before consideration.

Once considered a beacon of human rights and freedoms, Canada has
arguably become a global laggard. Canada remains uncommitted to
prohibiting corporal punishment. This lack of progress on equal pro-
tection of CYP in Canada has not gone unnoticed. Since 1995, the UN
Committee (2019a) has repeatedly expressed grave concerns with
Canada’s Section 43 and unequal protection of CYP in the law. The
Committee has also noted frustration with Canada’s continued resis-
tance to advancing this child rights issue, and on-going justification for
Section 43. For example, the UN Committee’s (2022) concluding com-
ments to the Government of Canada stated that it “... notes the 2019
Road Map to End Violence, but regrets that the Bill S-206, which was
aimed at repealing the defence allowing for ‘reasonable force’ under
section 43 of the Criminal Code, was not passed. Recalling its general
comment No. 8 (2006) on corporal punishment, it urges the State party
to repeal Section 43 of the Criminal Code to remove existing authori-
zation of the use of ‘reasonable force’ in disciplining children and
explicitly prohibit all forms of violence against all age groups of children
within the family, in schools and in other institutions where children
may be placed”. Calls for repeal of Section 43 are growing. The Truth
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and Reconciliation Calls to Action (#6) proposed abolition of the law,
and the 2030 Sustainable Development Goals (SDG) #16, which aims to
promote peace and justice, has made it a target to end all forms of
violence against CYP including corporal punishment. A key indicator of
progress toward this goal is a reduction in the proportion of CYP who
have experienced corporal punishment. Canada has committed to
achieving the SDGs and is obligated to report on this indicator of the
program (Durrant, 2023).

3.2.3. The USA

As in most countries, physical punishment of CYP is legal in the USA
(Durrant, 2019; Lee, 2023), including in the home by parents/caregivers
in all states. One exception is that in some states physical punishment of
CYP in OOHC is not allowed by foster parents and caregivers. In addi-
tion, public-school teachers and administrators in 19 USA states, and
private school teachers and administrators in all states, may use physical
punishment, including implements such as paddles to punish students.
In some states, teachers may use physical punishment without the
permission of the parent.

While social attitudes have become less supportive of spanking in the
USA (Ryan et al., 2016), behavior change seems to lag these attitudes.
Finkelhor and colleagues (2019) found that spanking remains a common
parenting practice in USA homes and has declined only slightly in the
past two decades, and parental self-report research indicates that 76 %
of children aged 2-4 were spanked in 1995 compared to 65 % in 2014.

USA law does not provide adequate protections to children in rela-
tion to the very common experience of physical assault, whereas the
CRC clearly lays out the States Parties’ obligation to protect CYP from
exposure to all forms of violence, including corporal punishment. The
law in the USA distinguishes physical punishment from physical abuse
mainly based on whether there is physical injury to the child. Physical
punishment, which can include a wide variety of behaviors including
hitting, slapping, or beating a child with a bare hand or an object re-
mains legal in most cases, so long as there is no physical injury, such as a
bruise, mark, or injury to the child that lasts for 24 h or more (Dupper &
Montgomery Dingus, 2008; Fuselier, 2007; Gershoff & Font, 2016).
However, there are examples of serious injury or even death to a child
that were not deemed criminal offenses based on the lack of intent - the
perpetrator stating that they did not intend to cause injury to the child
(Durrant, 2019; Durrant et al., 2017; Fuselier, 2007).

4. Discussion of implications

There are similarities and differences in how the best interests
principle is functioning within CWS practice in the three countries.
Whilst it is used inconsistently within the protective laws and legal
processes, it seems that it is likely used more broadly in practice
decision-making in Australia (AIFS) and Canada than in the USA.
Nonetheless, even within these CRC-ratifying nations, the UN Commit-
tee has found that the best interests principle is not widely known, or
evenly and consistently applied and has recommended that procedures
and criteria for its application be developed. It features infrequently and
inconsistently in practice frameworks, and although it probably has
greater use in OOHC decision-making, child advocates are also not
readily accessible in any of the three nations examined here. Too often
reforms have merely led to glacial change in the application of the best
interests principle. Legislatively, Australia (AIFS, 2022) and Canada
utilize the best interests more widely than the USA, where its use within
the latter’s legal processes is limited by courts often ruling toward
parental rights and subordinating CYP’s best interests.

Whereas Article 19 is clear that children have a right to be protected
from violence and that includes corporal punishment, there has been
little if any action in any of these countries toward prohibiting it by
altering the current legal situation concerning lawful use, particularly in
the USA. Noticeably more so in Australia and Canada, it is prohibited in
CWS policies especially for CYP in OOHC. Many writers have opined
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that the reluctance of lawmakers to make these changes relates to most
parents/caregivers who continue to spank CYP (Durrant, 2019; Finkel-
hor et al., 2019; Ward et al., 2023). Yet, in our view this only partially
explains the situation in Australia and Canada which are obliged to act
to protect CYP. We conjecture that there may be political and admin-
istrative reluctance to broaden the outlawing of corporal punishment for
fear of the possible repercussions upon already overstretched CWS in all
three countries in criminalizing widely used parental behaviors.
Perhaps, as Higgins and colleagues (2019) argued, corporal punishment
is an area of family life that politicians see as being private and not a
realm for governments to intrude upon in a democracy?

Despite the implementation issues outlined above regarding the best
interests principle and prohibiting corporal punishment of CYP, under-
standably it appears that progress is more discernible in Australia and
Canada and we suggest that this is because of the UN Committee’s public
process undertaken every five years to require these governments to
demonstrate progress and outcomes. Whilst the USA federal government
exercises some oversight of the CWS and makes national policy/funding
changes, there is no regular mechanism for public scrutiny of policy,
practice and program outcomes such as provided by the UN Committee.
But even so, the UN Committee’s national progress report processes have
not so far been capable of illustrating the shortcomings and system
failures that, for example, Canada’s TRC uncovered. Moreover, the UN
Committee does not have any enforcement authority regarding its rec-
ommendations. Given this, it seems like too many countries have
considered the ‘rhetoric’ and ‘symbolism’ of the CRC to be sufficient and
that they have window dressed the CRC’s obligations upon them to
ensure that their frameworks for protecting CYP from harm within the
home and within the CWS protective decision-making processes.

But in our view, despite these limitations, the CRC has demonstrable
validity because of its articulation of a rights agenda for CYP and taking
children’s rights seriously (Freeman, 2020). There is nothing preventing
countries implementing rights-based practice frameworks although staff
would require the knowledge and skills to do so. Moreover, there is
much more to be gained from grounding a CRC-based child rights
framework into CWS law and policy, including:

a) Providing detailed frameworks for the consideration of the best in-
terests principle in the variety of decision-making processes within
CWS;

b) Reframing/recalibrating CYP’s positionality in the CW system by
requiring their active participation in protective decision-making;

c) Redesigning services and programs to more fully embrace CYP’s best
interests as foundational to protective interventions and to consis-
tently utilize their participation in decision-making processes;

d) Ensuring that decision-making facilitates ongoing connection of CYP
to family, community and culture particularly when they are in
OOHC; and

e) Utilizing practice that is truly child centered in its approaches to
protecting CYP from harm.

These measures would go some way, in our opinion, to enhancing the
visibility of CYP with key decision-making concerning how to best
protect them, and ensure that their safety, wellbeing and health were
prioritized in CWS interventions. It potentially could aid their move to
the center of the CWS. But there remains much work to be done to make
these a reality, including the development of external accountability
mechanisms that oversight how well CWS practice is delivering on
rights-based decision-making processes and assessing the outcomes of
this for CYP, especially those in OOHC; Children’s Ombudspeople/
Commissioners are one option. Implementation requires creation of
guidance and frameworks for how to correctly determine that case
decision-making is ensuring that CYP’s best interests are being used as
well as an administrative data system to collect information about when
and where this is occurring, or not. Such reforms may well provide a
timely system reconfiguration that can redress in important ways the
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disproportionalities occurring for Indigenous and other CYP.
5. Conclusion

As we have shown here, there have been tangible impacts because of
the CRC - laws have changed, principles and practices have altered for
the better. But despite these real advances systemic progress has been
variable and is open to criticism about the implementation and oper-
ationalization of the important Articles of the best interests principle and
prohibiting corporal punishment. We argue here for a re-doubling of
efforts to embed a rights-based policy and practice framework within
CWS systems, and from the available evidence it appears that this would
have tangible positive benefits for CYP around the globe. There are
opportunities for those countries that are creating their CWS systems (e.
g. UAE, Mongolia etc.) to ‘steal a march’ on countries such as the ones
we have examined.

Whilst Western countries like to see themselves as leaders in the
protection of CYP, such claims are debatable, particularly when the
progress of the three nations examined here regarding implementation
of key Articles of the CRC remains slow, and their CWS outcomes
continue to fall short in critically important ways. Yet the imple-
mentation of child rights policy and practice frameworks offers real
benefits to CYP, their families and communities, and has significant
potential to be positively transformative. Hence, in our view, the role of
the UN Committee is an important one to highlight systemic progress or
lack thereof. It is an important accountability mechanism. Child rights-
based frameworks have real potential to assist in reforming contempo-
rary approaches that are failing to consistently deliver what is required
to protect many CYP from harms and ensuring that they are properly
connected with their families, communities and cultures.
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